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Austria is generally viewed as a prime gateway
to investment in Eastern European countries.
However, it is also worthwhile to consider as a
possible jurisdiction in which to set up a European
holding company even if no investments are made in
those countries.

Austria’s corporate income tax is relatively low,
with an effective rate of about 22 percent (the legal
rate being 25 percent). Dividends and gains on
foreign shareholdings may be exempt under a par-
ticipation exemption regime. The exemption does
not prevent the deduction of interest paid on debt-
financed acquisitions, and a debt-equity approach is
retained in from 3-1 to 4-1 on related-party debt.
Austria has no explicit CFC rules. In 2005 the
consolidation rules were reformed, allowing the use
of the losses incurred by foreign subsidiaries (held at
more than 50 percent) against domestic profits.
However, foreign profits are not taken into account.

Austria imposes a capital duty of 1 percent on the
incorporation of a company. That may appear to be a

competitive disadvantage compared with Belgium
or the Netherlands, which recently repealed their
capital duties. However, exemptions to the Austrian
capital duty are easily available. Killing two birds
with the same stone, capital duty tax planning may
also provide flexibility for tax-free repatriation of
income. Austria may therefore appear an interesting
option to set up an EU holding company.

Capital Duty

Contributions to an Austrian company are subject
to a 1 percent capital duty on the fair market value
of the contribution. Whether the contributions are in
kind (for example, participations) or in cash is
irrelevant.

The duty is not due in the case of contributions
made from affiliates other than direct shareholders
or sister companies of the Austrian company, that is,
indirect contributions. Such indirect contributions
may be made as soon as the Austrian company is
incorporated.

Under Austrian law, indirect shareholders can
contribute assets or cash to the Austrian company
without receiving any shares in exchange. The re-
cipient company books a capital reserve. Therefore,
the ownership chain remains as it was before the
indirect contribution.

The exemption is not based on statutes, but
derives from the current practice of the tax authori-
ties within the boundaries of EU law.

A company’s contributions of all its assets and
liabilities in exchange for freshly issued shares by
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the Austrian company are also free of capital duty.!
A branch or a business as a going concern, or
qualifying holdings (at least 25 percent or majority
of voting rights), may also be contributed free of
capital duty, but only if the contributed assets were
held for at least two years by the contributing
company at the time of the contribution.2 The hold-
ing requirement makes that exemption difficult to
apply in a mergers and acquisition context. There-
fore, the former exemption or indirect contributions
are generally favored.

Repatriation

Dividends and gains on disposal of foreign par-
ticipations may be exempt under the international
participation exemption regime. An investor must
hold an interest of 10 percent in the foreign subsid-
iary for more than one year.?

Austrian law does not provide CFC rules. How-
ever, should the subsidiary derive mainly passive
income and be subject to a low tax regime, the
treatment of the dividend and gain on disposal of the
stock would switch from an exemption regime to an
imputation system with full taxation with the ben-
efit of foreign tax credits on an “as distributed”
basis.* Should the foreign subsidiary qualify as a
foreign investment fund, deemed earnings of the
subsidiary would be attributed to the Austrian in-
vestor on a current basis.? No participation exemp-
tion would apply.

Indirect contributions may allow repatriation of
profits free of withholding tax beyond the 1 percent
capital tax saving.

The distribution may be carried out as a repay-
ment of capital. The repayment is made through a
distribution to the direct shareholder, which is ap-
plied to the capital reserve that was booked at the
time of the indirect contribution.

Regarded as a repayment of capital for tax pur-
poses, the payment is treated as a disposal of shares

1Section 6 para. 1 Z 3 Austrian Capital Tax Act (Kapital-
verkehrsteuergesetz). Any boot must not exceed 10 percent of
the nominal value of the shares remitted in exchange.

2Tax-free reorganizations in Austria are subject to the
same requirements. Therefore, beyond the exemption of capi-
tal duty, no capital gains taxes apply, and tax values are
carried over.

3Section 10 paras. 2 and 3 Austrian Corporate Income Tax
Act (ACTA) (Koerperschaftsteuergesetz).

4Section 10 para. 4 ACTA.

5Section 42 para. 2 Austrian Investment Fund Act (Invest-
mentfondsgesetz) for portfolio investments on a risk-
spreading basis.

under domestic tax law.6 Hence, the repayment does
not qualify as a dividend for tax purposes, and the
withholding tax on dividend (25 percent withholding
tax under domestic tax law)? does not apply.

In case of gain on the repayment of shares,® a
capital gains tax of 25 percent may apply under
domestic law unless the direct shareholder is treaty
protected.® Under most tax treaties, the residence
country only is entitled to tax the gain.l’® Under
corporate law, the repayment is treated as a divi-
dend paid to the direct shareholder. In our experi-
ence, no tax applies at the level of the direct share-
holder, thanks to participation exemption regimes.
Alternatively, a double-tier structure in Austria with
the direct shareholder established in Austria simpli-
fies the repatriation up to the indirect shareholder.

Therefore, subject to formal requirements, inves-
tors may use indirect contributions in Austria as a
tax-free way to repatriate non-Austrian profits. This
could prove especially helpful when the ultimate
parent company is located in a non-EU country
without the benefit of a zero withholding tax on
dividend treatment under the relevant tax treaty or
whose chain of ownership does not allow it to take
advantage of the EU exemption.!!

Indirect Contributions and EU Law

The European case law rendered for the applica-
tion of the EU directive on capital duty2 adopted a

8Section 4 para. 12 Austrian Income Tax Act (Einkommen-
steuergesetz).

"Under domestic law, the withholding tax does not apply to
domestic recipient corporate shareholders that hold more
than 25 percent of the distributing company or to EU corpo-
rate shareholders owning more than 10 percent for more than
one year.

8Generally, unless the book value of the whole sharehold-
ing is lower than the “repaid” amount, no gain is recognized.

9No capital gains tax may apply if the direct foreign
corporate shareholder can justify the benefit of a
participation-exemption on capital gains in its country of
establishment.

19Regarding repayment of capital by an Austrian company
to its U.S.-based parent company, see letter ruling by the
Austrian Ministry of Finance dated Nov. 26, 2002, Express
Answering Service (EAS) 2176. Although such letter rulings
are legally not binding, they are generally followed by local
tax authorities in the course of tax audits as reflecting the
current official doctrine.

1Section 94a Austrian Income Tax Act; 10 percent mini-
mum holding, one-year holding period, and substance (opera-
tive income, premises, and employees) are required. The EU
shareholder may hold the stock through a partnership under
certain conditions (letter ruling by the Austrian Ministry of
Finance, EAS 2630).

2Djrective 69/335/EEC concerning indirect taxes on rais-
ing capital.
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substance-over-form approach to indirect contribu-
tions. The EU directive seeks to make sure that as
provided by the directive, capital duty is levied only
once and in the member state where the “real
recipient” of the contribution is established.

Because indirect contributions are within the
scope of the EU directive on capital duty, the Euro-
pean Court of Justice must establish whether the
triangular transaction at hand qualifies as a taxable
contribution and, if so, who the “real recipient” is to
determine which member state is entitled to levy the
capital duty. In the submitted cases, the ECJ said,
“In order to decide whether or not a transaction falls
within the scope of the Directive it is necessary to
adopt an economic approach, and not a formal one
based solely on the source of the contributions.”!3

In Energie Steiermark Holding AG,'* the ECJ
considered the issuance of shares by a target com-
pany to the subsidiary of the acquirer of that target
company as a taxable contribution because the sub-
sidiary bore all the rights related to the transaction.
Therefore, the subsidiary was deemed to have made
the payment. “Where it is a question of deciding
whether contributions come within the ambit of the
Directive, it is appropriate to ask who must be
deemed to have paid them and not to limit the
enquiry to the identification of a formal source.” Any
other interpretation “would result in the Directive’s
effectiveness being undermined.”5

Although the Austrian Supreme Administrative
Court!®¢ as well as the Austrian Ministry of Fi-
nancel” followed this decision, the Austrian tax

BECJ, Oct. 17, 2002, C-339/99, Energie Steiermark Hold-
ing AG, with reference to Weber Haus (ECJ, Oct. 13, 1992,
C-49/91).

14]d., para. 39 subs.

151d.

16Supreme Administrative Court (VwGH), Dec. 19, 2002, Z
12001/16/0448.

17See decree by the Austrian Ministry of Finance, Z 10
5004/1-IV/10/03, AOEF 2004/139, dated Mar. 14, 2003.

authorities’ position remained unchanged as long as
the indirect contributions were made without the
involvement of the direct shareholder.

More recently, the ECJ took the economic ap-
proach a step further in Senior Engineering Invest-
ments BV.18 In that case, the ECJ said the indirect
contribution should be regarded as a contribution
from the direct shareholder to the recipient com-
pany. In the submitted transaction, the direct share-
holder was not at all involved. However, for the ECJ,
the indirect contribution from the “grandparent
company” entailed a de facto increase of the share-
holdings’ value in the hands of the direct share-
holder: “And as that increase was primarily in the
interest of recipient’s sole shareholder, it must be
held that that contribution must be attributed to the
latter.”19

The attribution of the contribution to the direct
shareholder jeopardizes the exemption with such
“plain vanilla” indirect contributions.

However, in a decree2° the Austrian tax authori-
ties construed the ruling sensu stricto, saying it does
not create a precedent. This position is, however,
debatable. As long as the direct shareholder does not
participate or is not associated with the indirect
contribution, the exemption of the capital tax should
still apply.

In any event, the EU Commission is working to
abolish capital tax2! in the European Union through
the revision of the directive concerning indirect
taxes on raising capital. 2

BECJ, Jan. 12, 2006, C-494/03.
191d., para. 39.

20Decree dated Mar. 28, 2006, BMF-010206/0048-V1/10/
2006 (amendment to the decree regarding the Capital Tax Act
dated Mar. 14, 2003, GZ 10 5004/1-1V/10/03).

2INotification by the EU Commission to the Council and
European Parliament dated Oct. 25, 2005.
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